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Appellant

M/s Stalmec Engineering Pvt Ltd
Plot No. 365-368, GIDC Industrial Estate,
Odhav, Ahmedabad

al{ arfq gr 3rfta sat rials 3rjra aar & a z om?gr # uR zqnferf f
; ·T; er 37f@rant at art ur gtaro 3de4 ygd a raat ?]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

O 1™ tl-<cb I'< 'PT "TRTa-TOT~

Revision application to Government of India:

() at 8qrgen 3rfefu, 1994 cB1" tTRT 3a Rti sag mg mi a qatrr err cfil"
3q--Irr rm qqa 3iasfa yr?teru smear 3rent Ra, rd r, far riara, lira
fcti:rrrr. ~l?.fr ~. ~ cfrq 'lTTfrf , x=mcr .:nit, ~ ~ : 110001 'cfil" cB1" ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,·Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=ITc1 cB1" 5Wf cB" l=Jl1iir ~ ~ ~ t;IHcbl'< &Fl "fl' fcITTfr -~0 -~WII'<. <TT 3A cbl-<x.s!lr\ ~ <TT
fat qusrrr aa qvsnm i ma a umra g; mf i, u fa#t aagrn& n Tue i ark az faft
cb l-<'<51 I~ ~ <TT fcITTfr 'fl 0-s P 11 '< 'B ·m l=ITc1 6 4fan a tr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to ·a warehouse or to
e1, "a1Jp!her ·factory or from one warehouse to another during the course of processing of the goods in a

1 " ·,r1 ', se or in storage whether in a factory or in a warehouse.
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+rd are [halt lg u 7at Raffa ma q zul ml # faff a#)t ca aca
l=fRYf R 3qlaa zyca Raemu \Jl1" 1™ # rs fa#lz zurqr Raffa &

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. '

In case of goods exported outside India export to Nepal or Bhutan,,- without payment of
duty. ..

3WJ1=f '3tq I G rJ cJft '3 tq I G 1 ~ cfi :f@R fg sit set Rs mu al r{& oil ha oner
uit gr err a fa gar~a mgr, sr#le cfi &W "CJTmr cIT ~ "Cfx <Jr 611G "fl'" fclro
31f@)fra (i.2) 1998 err 109 tr fga fag mg it I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ,_.

ha area zgca (rat) Pua4h, 2001 # fzu 9 cfi 3@T@ Fclf.:ife;tc m~ ~-8 "fl'"
at 4Rat , )fa 3man uf smlz )fa fa#a Rh m flap-srr va 3rfh
3r#gt at at-at fji arr fr maaa f@u Gr7 a1Reg Ira r afar g.qr qr gff
cfi 3iasf err 35-z faff t # :f@R # rad # er triorr #l uf ft etft
Reg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shal[ be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@a 3mraa var; uei icr var a Gara qt zn a slit r1 2o0/-#a
:f@Ff #t ug it urst via ya car unar st cTT 1000 / - c!ft, ffl' :f@R cJft ~ I

The revision application shall- be accompanied by a fee of Rs.200/- where the amount 0
invblved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar ze, tr ala zrca vi tar a r9tu nznf@raw a 4R 3r@a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr sqr4a gyca 3rfenfu, 1944 cJft tITTT 35-6Tl/35-~ cfi 3@1TI'f:- ·:•

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) 3aRRga qRba 2 (1)an i aagr # srcarar t arfl, 3r4hat a zren,
ab€ha sqraa zyeas vi ala 3r4)Rt1 rznf@raw(free) at ufa #ta 9)f8at, isnrare
2%1,1I, sglf] 4447 , 34#al ,f#RTF,Glusldcoo

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

· ..... :J?!~r than as mentioned in para-2(i) (a) above.
. . . '
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf s mar # a{ mgii at mar star & it u@ls pcit fg alTr
sqja in fhu urr fey ga ez a sir'sg # fclj- fum '4cfi atf«a fer
<1~~ ()-14"1 c1"1 , urn~@rau at va 3r@la ur 4tr azr at va on4a fhu mat ?t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the. one appeal to the
Appellant Tribunal or the· one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllllllcill ~3~ 1970 Gf~ cB1"~-1 cfi 3Wm Flmffi'f ~ ~ Bcffi"
3maa zar or?g zqenRenf Rofu If@rant a 3mar a re)a 4l va ,flu .6.so h
arurarau gca fea an en a1Rey .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ~ 3ilx ~ "l-JTlicYlT cpj' PJzj-;jOJ ffi cffB frn:r'iT cITT 3ilx 'lfr al 1ta[fa fhu Grat ? Gt
ft zcen,a saraa zgc vi ara rgl#tu mnf@av (at,ff@f@) frrlli:r , 1982 B Rfm=r
t1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal .(Procedure) Rules, 1982.

16v Rt zre, a4tr sari zycn gd @hara 3rat1 nznf@raw1(free),
~~ cfi ~ B cf5do4l-Jill(Demand) "C[cr cf6(Penalty) 'cbT 10% ~ 'Gl'"l-lT cpRT

~% I re@if# , 3ff@raa [a srm 1o a?tsu &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#tuGa zyeasi taresk siafa, fret@r "cITT'f&f ciJI" 'l-JPT"(Duty Demanded)
a. (Section) is 1up baaffRaft;
z fanearha#fezatif,
au hr@z #fee uit}Pu 6 b a<a?uufn.

> u qasa iRa3rf l use qf sar-l qerat ii, srfh' nfaa am kfku qff saRumua.
For an appeal to be filed before the CESTAT, 10% of the Duty &:.Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, pr9vided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(cclxxxvi) amount determined under Section 11 D;
(cclxxxvii) amount of erroneous Cenvat Credit taken;
(cclxxxviii) amount payable under Rule 6 of the Cenvat Credit Rules.

,,.,FT&r k fa srfer nfrowr k ratsi zrees srrar ztee qr avs RR@ta 1Ria m 'dT l=lllT~~~ W 10%
.-0- ,.,:LU,.·, • • r itorbaaavs Ralf@a stasavs# 1oyrarw6tsarrat el .J'~...,c..;.. G',r,....,.....~...

J; >? rt· "q~j? \~1 view of abov·e, an appeal against this order shall lie before the Tribunal on payment of
\\ 9J 0°j )"f the duty demanded where duty or duty and penalty are in dispute, or penalty, where

s.,,_.. • 6a alone is in dispute."
"o 4 -«a8 ·
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Stalmec Engineering Pvt.

Ltd., Plot No. 365/368, GIDC Industrial Estate, Odhav, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.
04/Refund/CGST/Ahmd-South/AC/PMC/2022-23 dated 25.04.2022
[hereinafter referred to as "impugned order'] passed by the Assistant

Commissioner, Division - V, CGST, Commissionerate : Ahmedabad South
[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Central Excise Registration No. AAACP9170DXM001 and engaged in the

manufacture of Rotary Screen Printing Machinery and Parts thereof falling

under Chapter Hearing 8443 of the First Schedule to the Central Excise

Tariff Act, 1985. During the course of audit of the record of the appellant for

the period from November, 2001 to December, 2006, it was observed that

the appellant had exported goods namely, Rotary Screen Printing Machine

during F.Y. 2002-03. TH appellant was clearing the said goods at Nil rate

of duty for home consumption in terms of Serial No. 193 of Notification

No.06/2002 dated 01.03.2002. It was observed that the appellant was

clearing the said goods for export on payment of duty and was claiming

rebate in respect of the same. It was further observed that the appellant O ·
had availed cenvat credit of the inputs used in the manufacture of the said

goods and had paid· duty on the goods cleared for export from the

accumulated cenvat credit lying in balance and thereafter claimed rebate

amounting to Rs.16,16,000/-. It appeared that as the final product was

exempted in term of Serial No. 193 of Notification No.06/2002 dated

01.03.2002, no cenvat credit was allowable in respect of the inputs used in

the manufacture 'of the said exempted goods. Consequently, the rebate of

the duty paid on goods cleared for export, under Rule 18 of the Central
Excise Rules, 2002, was not admissible.

2.1 As the appellant were sanctioned the rebate claim, they were

:0'-~~Jlently issued Show Cause Notice proposing recovery of the wrongly
e$

- 69s »is. s5
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sanctioned rebate claim amounting to Rs.16,16,000/- under Section 11A of

the Central Excise Act, 1994 read with Rule 12 of the Central Excise Rules,

2002. Penalty was also proposed to be imposed under Rule 13 of the Cenvat

Credit Rules, 2002 read with Section l lAC of the Central Excise Act, 1944.

2.2 Th SCN was adjudicated vide OIO No.6/ADC/2008/PRC dated

21.02.2008 and the demand was confirmed along with interest. Penalty

equivalent to the demand confirmed was also imposed on the appellant.

Being aggrieved, the appellant filed appeal before the Commissioner

(Appeals), Ahmedabad, who vide OIA No. 127/2008Ahd

II)CE/ID/Commr.(A)/Ahd dated 21.11.2008 rejected the appeal. The

appellant carried the matter in appeal before the CESTAT, Ahmedabad,

who vide Order No. A/12342/2014 dated 30.12.2014 found the appeal not

maintainable, being a rebate matter. The appellant, thereafter, filed a

Revision Application on 09.02.2015 and the Revision Authority vide Order

No. 145/2022-CS(WZ)/ASRA/Mumbai dated 03.02.2022 set aside the OIA

dated 21.11.2008 and allowed the application of the appellant.

2.3 During the course of filing appeal before the Commissioner (Appeals),

Ahmedabad, the appellant had paid an amount ofRs.4,04,000/- towards pre·

deposit in terms of Stay Order No. 20Ahd-ID/2008 dated 15.05.2008 and on

directions of the departmental officer, the appellant debited an amount of

Rs.4,04,000/- on 31.12.2008 and Rs.4,04,000/- on 17.02.2009, under protest,

from their cenvat register. Consequent to the order of the Revision

Authority, the appellant filed claim for refund of Rs.12,12,000/-.

3. The appellant, on 12.04.2022, filed a claim for refund of Rs.12,12,000/

and the same was adjudicated vide the impugned order wherein the

appellant was sanctioned the amount of Rs.12,12,000/- along with interest

of Rs. 3,36,703/- on the pre-deposit amount of Rs.4,04,000/- paid on

15.05.2008 and it was held that the appellant were not eligible for interest

lop the amount of Rs.8,08,000/ deposited on 31.12.2008 and 17.02.2009.
£Ms,

.
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4. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds : .

1. The impugned order has not addressed the 1ssue of eligibility of

interest on the amount of Rs.8,08,000/- debited, under protest, on the

directions of the department. No independent findings have been

given as to why they are not eligible for interest.

11. The adjudicating authority has stated that the amount paid during

investigation is not payment of duty but deposit and, therefore, time

limit and unjust enrichment is not applicable for refund of the said

amount. So for both the purposes, the payment of Rs.8,08,000/- has
been considered as pre-deposit only.

m. Circular No. 1053/02/2017-CX dated 10.03.2017 issued by the Board

is very clear on the aspect of refund of pre-deposit along with interest.

However, while granting interest on the amount of Rs.4,04,000/-, the

adjudicating authority has denied interest on Rs.8,08,000/- even after
treating it as predeposit.

1v. As per the observation of the Hon'ble Supreme Court, the adjudicating

authority ought to have discharged his function judicially,

independently and without any control. Even after receiving the

observation of the Audit during the process of pre-audit, the

adjudicating authority was required to give his independent findings

on the eligibility of interest on the amount deposited in terms of the Q
directions of the Department.

v. Reliance is placed upon the judgment in the case of Orient Paper Mills

Ltd. Vs. UOI - 1978 2) ELT J345 SC); Rewa Gases Pvt. Ltd. Vs.

Assistant Collector of C.Ex., Satana -- 2002 (140) ELT 18 (M.P.) and

Bombay Chemicals Ltd. Vs. UOI - 2006 (201) ETL 167 Bom.).

v. The issue of liability to pay interest on the refund amount indifferent

circumstances is well settled. Reliance is placed upon the judgment in

the case of Daily Thanthi - 2021 (876) ELT 615 Mad.). The issue is

very much the same and in the present case the amounts paid by them

were at the instance of the Department during pendency of litigation

and is to be treated as being in the nature of pre-deposit under Section

··· ·· · · of the Central Excise Act, 1944. Reliance is also placed upon the
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judgment in the case of Amidhara Texturising (P) Ltd. - 2012 278)
ELT 257.

5. Personal Hearing in the case was held on 05.01.2023. Shri

K.J.Kinariwala, Consultant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum and

stated that he would be submitting some case laws as part of additional
submissions.

6. In their written submission dated 10.01.2023, the appellant have
submitted that :

► Admittedly, the amount of Rs.8,08,000/- was paid by them under

protest as per the directions of the Department vide letters dated

31.12.2008 and 05.02.2009. The adjudicating authority has in the

impugned order repeatedly held that the said amount is deposit only

and therefore, the aspect of time limit as well as· unjust enrichment
will not apply.

► It has been held in a catena of judgments that payment made during

litigation is not duty but is deposit in terms of Section 35N of the

Central Excise Act, 1944 and refund along with interest has to be
made.

► The impugned order has been passed by just following the

observation/instruction of the Audit without the adjudicating

authority offering his independent findings for not granting interest..

> Pre-audit is an act of interference in the quasi-judicial proceedings as

held by several courts, including the Apex Court.

► They are eligible for interest on the amount of Rs.8,08,000/- which was

deposited in the course of litigation as deposit.

► Reliance is placed upon the judgment in the case of Commissioner of

C.Ex., Chennai Commissioner of C. Ex., Chennai-II v. UCAL Fuel

Systems Ltd. - 2014 (306) E.L.T. (2G) Mad.); Team HR Services Pvt.

Ltd. v. Union of India - 2020 (38) G.S.T.L. 457 (Del.); Pr. Commr. Of

CGST, New Delhi v. EMMAR MGF Construction Pvt. Ltd. - 2021 (55)

G.S.T.L. 311 (Tri.-Del.); Parle Agro Pvt. Ltd. v. Commissioner, CGST,
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NOIDA 2022 (380) E.LT. 219 (Tri.-AII); Kesar Enterprises v.

Commissioner, CGST, NOIDA 2022 (380) E.LT. 319 (Tri.-AII);

Commr. of C. Ex., Panchkula v. Riba Textiles Ltd. - 2022 (62) G.S.T.L.

136 (P&H); Load Control India Pvt. Ltd. Final Order No. 21012/2019

dated 18.11.2019 of CESTAT, Bangalore; Fujikawa Power Final Order

No. 61041-61042/2019 dated 26.11.2019 of CESTAT, Chandigarh;

Marshall Foundry Engg. Pvt. Ltd. Final Order No. 61058-61062/2019

dated 28.11.2019 of CESTAT, Chandigarh; Hitesh Industries Final

Order No. 51631-51633/2020 dated 07.12.2020 of CESTAT, New

Delhi; J. K. Cement Works Final Order No. 51052/2021 dated

02.03.2021 of CESTAT, New Delhi; Jovex International Final Order

No. 52002/2021 dated 25.11.2021 of CESTAT, New Delhi; Batra

Henlay Cables Final Order No. 52118/2021 dated 05.01.2022 of

CESTAT, New Delhi; Gautam Industries Final Order No. 60014

60015/2022 dated 13.01.2022 of CESTAT, Chandigarh; Green Valley

Industries Ltd. Final Order No. 75189/2022 dated 11.04.2022 of
CESTAT, Kolkata.

0

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal

hearing as well as the additional written submissions and the materials

available on records. The issue before me for decision is as whether the 0
impugned order, rejecting the claim of the appellant for interest in respect

of the amounts paid by them during pendency of their appeal, in the facts
and circumstances of the case, is legal and proper or otherwise.

8. It is observed that the appellant had filed an appeal before the

Commissioner(Appeals) against OIO No.6/ADC/2008/PRC dated 21.02.2008

confirming the demand amounting to Rs.16,16,000/-. The Commissioner

(Appeals) granted stay vide Stay Order No. 20(Ahd-ID2008 dated

15.05.2008 and in terms of the Stay Order, the appellant had paid the

amount of Rs.4,04,000/-. The appellant have contended that the further

amount of Rs.8,08,000/- paid by them on 30.05.2008 and 30.12.2008 is not

•dutybut deposit in terms of Section 35N of the Central Excise Act, 1944, as
~ ~~.,,/,..~. -··- ---o•·r/1::\ .

.,- $,r %,2: .s · 
, ~""A~ ;, ·v•
- 3Gk; -.. 83

s?a



F No.GAPPL/COM/CEXP/360/2022

the- amount was paid by them, under protest, on the directions of the

Department during pendency of the litigation. It is, therefore, pertinent to

refer to the provisions of Section 35N of the Central Excise Act, 1944, which

is reproduced below :

"Notwithstanding that a reference has been made to the High Court or the
Supreme Court or an appeal has been preferred to the Supreme Court, under this
Act before the commencement of the National Tax Tribunal Act, 2005, sums
due to the government as a result of an order passed under sub-section (1) of
section 35C shall be payable in accordance with the order so passed."

8.1 From a plain reading of the above provisions of Section 35N, it is

evident that the same deals with payment of the dues arising out of orders

of the CESTAT passed in terms of Section 350 (1) of the Central Excise Act,

0 1944 during pendency of appeals filed before the High Court or the Supreme
Court.

8.2 In the instant appeal, the appellant had, on the directions of the

department, made payment of Rs.8,08,000/- during the pendency of their

appeal before the Hon'ble Tribunal, Ahmedabad. The amount recovered

from the appellant were due to the Government in terms of an order

confirming the demand against the appellant. Therefore, clearly the

provisions of Section 35N of the Central Excise Act, 1944 are not applicable

O to the facts of the present case.

8.3 The appellant have in support of their claim that the payment was

deposit in terms of Section 35N, relied upon the judgment in the case of

Daily Thanthi - 2021 (376) ELT 615 (Mad.). I have perused the said

judgment and find that in the said case the payment was made by the

petitioner during pendency of their appeal before the Hon'ble Supreme

Court and, therefore, the Hon'ble High Court had held that the payment

was deposit in terms of Section 131 of the Custom Act, 1962 and Section

35N of the Central Excise Act, 1944. Considering that the facts involved in

the present appeal are entirely different, I am of the considered view that

- the said judgment of the Hon'ble High Court of Madras is not applicable to

~◊UE~;•~::;~
1
;;~resent c~se. Simn_arly, the oth~r judgment cited by the appellant in

i ~ ~-(;·~-~ s , ~ iort of their content10n too deal with cases w_ here the payment was madets A, %
ls r a "
'¾,)t• ;& e course of the investigation or as pre-deposit in terms of Section 35F
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of the Central Excise Act, 1944. Therefore, the judgments cited by the

appellant are not applicable to the facts of the present appeal as the

payment was made during pendency of their appeal before the Hon'ble

Tribunal, Ahmedabad and the payment was over and above the amount of

pre-deposit paid in terms of the Stay Order of the Commissioner Appeals).

9. I find it relevant to refer to Circular No.984/8/2014-CX dated

16.09.2014 issued by the CBIC, the relevant part of which is reproduced
below :

"3.1 Payment made during the course of investigation or audit, prior to the date
on which appeal is filed, to the extent of 7.5% or 10%, subject to the limit
of Rs. 10 crores, can be considered to be deposit made towards fulfillment of
stipulation under Section 35F of the Central Excise Act, 1944 or Section 129E
of the Customs Act, 1962. Any shortfall from the amount stipulated under these
sections shall have to be paid before filing of appeal before the appellate
authority. As a corollary, amounts paid over and above the amounts stipulated
under Section 35F of the Central Excise Act, 1944 or Section 129E of the
Customs Act, 1962, shall not be treated as deposit under the said sections.

3.2 Since the amount paid during investigation/audit takes the colour of
deposit under Section 3 SF of the Central Excise Act, 1944 or Section 129E of
the Customs Act, 1962 only when the appeal is filed, the date of filing of appeal
shall be deemed to be the date of deposit made in terms of the said sections. "

0

9.1 The Board had; vide the above Circular, clarified that the amount paid

in the course of investigation or audit would attain the colour of pre-deposit

upon filing of appeal to the extent of 7.5% or 10% in terms of Section 35F

and the amount paid over and above shall not be treated as deposit under 0
the said section. The above Circular was issued subsequent to the

amendment of Section 35F of the Central Excise Act, 1944 w.e.f 06.08.2014

providing for mandatory payment of pre-deposit for filing of appeals before

the Commissioner (Appeals) and the CESTAT. Similarly, Circular No.

1053/02/2017-CX dated .10.03.2017 referred to by the appellant was also

issued considering the amended provisions of Section 35F of the Central

Excise Act, 1944. Even in terms of these Circulars, only the amount to the

extent prescribed in Section 35F would be considered as pre-deposit.

9.2 The dispute in the present case pertains to the period prior to the

amendment of Section 35F of the Central Excise Act, 1944. Accordingly, on

,s$.%%93Plication by the appellant, the Commissioner Appeals) had, vide Stay

~fi,P,~No. 20CAhd-II)2008 dated 15.05.2008, chrected the appellant to make
5?-··- .,,,,"'.$'s" ·
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pre-deposit of an amount of Rs.4,04,000/-. The appeal filed by the appellant

was rejected by the Commissioner (Appeals) vide order dated 21.11.2008.

Since there confirmation of demand was upheld by the Commissioner

(Appeals) and there was no stay against recovery by any higher appellate

authority, the department sought to recover the confirmed dues from the

appellant and the appellant had paid Rs.4,04,000 on 30.12.2008 and

Rs.4,04,000/- on 17.02.2009. The appellant eventually succeeded in their

case before the Revision Authority, 'who vide Order dated 03.02.2022 set

aside the OIA dated 21.11.2008 passed by .the Commissioner Appeals).

Accordingly, the appellant claimed refund of the amounts paid by them vide

application dated 12.04.2022 and the same was sanctioned to them vide the

impugned order dated 25.04.2022 i.e. within three months from the date of

application from refund. Consequently, the appellant are not eligible for

interest in terms of Section l lBB of the Central Excise Act, 1944. Further,

since the amounts paid by the appellant is not a pre-deposit in terms of

Section 35F of the Central Excise Act, 1944, they are also not eligible for

interest in term of Section 35FF of the Central Excise Act, 1944.

Additionally, as the dispute pertains to the period prior to amendment of

Section 35F of the Central Excise Act, 1944 w.e.f 06.08.2014, the provisions

of the said Section are not applicable to the present case.

9.3 I also find it pertinent to refer the judgment of the Hon'ble Tribunal

in the case of XLO India Ltd. Vs. Commissioner of C.Ex. & Customs, Pune

- 2004 178) ELT 639 (Tri.-Mumbai). In the said case, the Hon'ble Tribunal
had held at Para 6 that :

"Even as per the appeal memorandum and written submissions, the payment of
amount confirmed in order-in-original by appellant is voluntary without any
reservation, due to the hard pressure by the department, and as stay application
was still pending. So this cannot be considered as predeposit. If the appellant's
case to be accepted, he should have paid that amount while filing the appeal
itself, and not after filing stay application. Admittedly, payment is made, as stay
application was not decided. This is not shown as pre-deposit before Collector
(Appeals) immediately after payment. Appellant is now trying to show it as pre
deposit without any supporting evidence. As held by lower authorities refund is
claimed after six months from the date of payment. No protest under Rule 233B
of Central Excise Rules is shown by appellant at any point of time. No reason is

• assigned in that regard. The appellant has not taken proper precaution in paying
o • . the amount. He has not tried to show his refund claim in time. There is a,4..g safeguard under Section 11B of Central Excise Act regarding the payment of
$ ' amount as confirmed and demanded by department, which is set aside in appeal

\\. ~~;:. /} later on, which is not utilised by appellant, and in the absence of it, the appellant
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cannot get back the amount paid, as refund. Section 11 B of Central Excise Act
does not specifically exclude the refund claim based on the orders of appellant
authorities. As contended by appellant; even if it is outside the purview of
Section 1 lB, under what provision he can get the refund is not pointed out. So
under these circumstances his case can not be upheld. Accordingly it is rejected.
Point raised is answered in the negative."

10. In view of the facts discussed hereinabove and following the judgment

of the Hon'ble Tribunal in the case of XLO India Ltd. supra, I am of the

considered view that the appellant are not eligible for interest on the

amount of Rs.8,08,000/-, paid towards the confirmed demand, during

pendency of their appeal before the Tribunal and Revision Authority. ·

11. In view of the facts discussed herein above, I hold uphold the

impugned order and reject the appeal filed by the appellant.
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The appeal filed by the appellant stands dispospd of in above terms.
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(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.

BY RPAD I SPEED POST
To

Mis. Stalmec Engineering Pvt. Ltd.,
35/368, GIDC Industrial Estate,
Odhav, Ahmedabad
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The Assistant Commissioner,
CGST, Division- V,
Commissionerate ' Ahmedabad South.

Respondent

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
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